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AKTYaNbHOCTb T€Mbl. SPHEKTUBHOE NMPUMEHEHNE IPaXKAaHCKO-MPaBOBbIX HOPM B
JIOrOBOpPHbIX 06A3aTeNbCTBAX 3aBUCUT, NpeXae BCero, 0T BHYTPEHHEN COrlacoBaHHOCTY
CUCTEMbl OrOBOPOB, MOCTPOEHHOM Ha 06 bEKTUBHbLIX NPMU3HaKax. OCHOBAHHANA Ha TaKUX
Havaslax CMcTeMa 4oroBopoB obsieryaeT NoHMMaHne 3aKoHa U OKa3blBaeT
CYLLECTBEHHYO NMOMOLLb B DOPMUPOBAHUM NPABUJIbHBIX CYXKAEHUA OTHOCUTENBLHO
CylLlecTBa CaMOro 3aKoHa, B YSICHEHUM TOro NopsiAKka, K yCTaHOBNEHUNIO KOTOPOro
CTpPeMUCA 3aKoHodaTeb.

YCcTaHOBNEHNE KPUTEPUEB, C KOTOPLIMU 3aKOHOAATE b CBA3bIBAET 0COBEHHOCTM
NPaBOBOro PeryanpoBaHns oTAe/IbHbIX BUAOB AOrOBOPOB, obecrnevymBaeT NpaBuibHYO
KBanMprKaLuno BOSHUKLLEro 4OrOBOPHOro NMpaBoOOTHOLEHUS, YTO, B CBOIO o4yepenb,
B/IMSIET HA 3aKOHHOCTb CyAebHbIX peLleHnin, NMOCKO/IbKY MMEHHO NMpaBuibHas
KBanMpmkKauma cozgaeT OCHOBY ANA MPUMEHEHNA K OFOBOPY TeX MPaBOBbIX HOPM,
KOTOpble NpeAHa3Ha4YeHbl 41 ero peryimpoBaHus.

KBanndurkaumsa LOroBopoB, KOTOpas ABASAETCA BaXKHENLLINM 3JIEMEHTOM AEATESIbHOCTU
He TOJIbKO CyaebHbIX, HO N NHbIX MPaBOMPUMEHUTESIbHbLIX OPraHOB (PerncTpupyoLLNX
[OroBOpbl, HOTApPUyCOB 1 T.A4.), Bbi3blBAa€T ONpenesieHHble 3aTpyaHeHnA. ObycnoBieHo
3TO KaK MCMOoJIb30BaHNEM Pa3/INYHbIX KpUTEPUEB pa3rpaHNYeHns 4OroBOpoB, Tak n
OTCYTCTBMEM €4ANHOIr0 NoAXo4a K onpefesneHn0 OCHOBHbIX MPU3HAKOB, MO3BONSIOLLNX
3aKoHopaTento 06beaANHNTL AOrOBOPbLI C OAHOPOAHbLIM NPAaBOBbLIM PEry/INPOBaHNEM B
onpenenieHHble rpynnoi.

Mpobnema Knaccupukaumm 4OroBoOpoB HEOAHOKPATHO NOAHMMaNachk B IMTepaType. TO
6b1n10 cBA3aHO NMbo C pa3paboTKOM HOBbIX FPaXKAAaHCKUX KOOEKCOB, YTO MO3BOJISAN0
rnepecMoTpeTb CYLLeCTBOBaBLUY Ha TOT MOMEHT CUCTEMY NOMMEHOBaHHbLIX LOr0OBOPOB,
nnbo c BbIIBIEHNEM KpUTEpmMeEB pacnpeneneHns A4oroBopos no pasjiMyHbIM rpynnamM Bo
BHOBb NpuHATOM K.

OO0BbEeKTOM KypcoBOM paboTbl ABASAIOTCA OCHOBAHUSA KNaCCUPUKaALUUM N OENEHNS Ha
Takon KaTeropmm Kak rpa>xjaHCcKo-npasoBon A0rosop.



npeAMETOM nccnengoBaHmA ABNAKOTCA KPUTEPUMA BbloesieHNA OTAeJIbHbIX T'Pa>X0aHCKO-
MpaBOBbIX OOMOBOPOB.

OCHOBHOW Uenbi KypCoOBOIro NCC/IeA0BaHNSA ABAAETCA onpeneneHne Hanbonee
3HAYMMbIX TEOPETUYECKNX N NPaKTNYeCKMX npobnem, Kacaowmxcs BUaoB n
0cobeHHOCTEN NHCTUTYTa Fpa>KAaHCKOro A0roBopa.

ONs AOCTUXXEeHMA NoCTaB/IEHHON wenu 6binm chopMyNMpPOoBaHbl CleayrLme 0OCHOBHbIE
3aga4vun, KoTopble HeobxoamMmo 6110 pewnTh:

- 0aTb NMOHATME N COAEPXKaHNe l-IaCTHOFIpaBOBOVI KaTeropumnm Ha3blBaeMown ganee
rpa>xxgaHCKmMM goroBopom,

- MPOBECTM KJlacCndmnKaLmno rpa>kaaHCKo-npaBoBbIX 4Or0BOPOB;
- onpenennTb 0COBEHHOCTN CMeLLaHHbIX MPaXJaHCKO-MPaBOBbIX A0r0BOPOB;

MeToabl uccnepoBaHuUA. [11s JOCTMXKEHNSA NOCTAaB/IEHHOW Lenn B npouecce
nccnenosaHMsa dbin nMpMMeHeHbI 06LLI,eHay‘-IHbIe n cneunasJibHble MeTodbl MO3HAHNA:

- ANaNeKTUYeCcKNin meToa;
- hOpMabHO-IOrN4Yecknin MeTon;
- METOJl CPAaBHUTENIbHOIO aHan3a.

IMnNupmuyeckon 0asom nccnenoBaHNa ABNAETCA OENCTBYIOLLEE 3aKOHO4ATEeNbCTBO PO,
a TaK>Xe 3aKOHOLaTesIbCTBO HEKOTOPbLIX 3apybeXXHbIX CTpaH, MOHOrpaguyeckasa u
yyebHas nutepaTypa.

TeopeTnyeckonm oCHOBOWN KypcoBon paboTbl CTanun TpyAbl TaKMX aBTOPOB Kak: HO.d.
becnanos, H.A. O3maHoB, T.K. lNpumak, B.B. fAposas, A.{l. PbI>)XeHKOB 1 gp.

Ncxons w3 uenn 1 3aaay Kypcosasn paboTa nMeeT cliefyollyio CTPYKTYpPY: BBeleHue,
JIBe rN1aBbl, 3aKJIl04YEHMEe, CMUCOK NCMOb30BaHHbIX UCTOYHUKOB

NnaBa 1. NMoHATHME U POJSIb FrPa>XaaHCKO-NPaBOBOro
AoroBopa



1.1 NoHATHe rpa>kaaHCKOro Aorosopa U ero Mecto B
4YaCTHOM OTpacJ/ieBOM perysJimpoBaHuu

OnpepeneHne npeagMeTa uccaegoBaHuUsa ¢ NO3NUMN, OENCTBYIOLWEro Ha AaHHbIM MOMEHT
3aKOHOOaTeNbCTBa:

- LOroBOpOM MPU3HaEeTCA CornalleHne AByX Wi HECKONbKNX Nny, 06 yCTaHOBNEHNM,
N3MEHEHNN NN NPEKpPaLLEHUN TPpaXKaAaHCKUX NpaB uam obs3aHHOCTEeN

KO.®. becnanoB yKa3biBaeT, 4TO MO CBOEWN NpaBOBOW nNpupoae stobon rpa>KaaHCcKo-
MpaBOBOMN O0OroBOp cAesikon. Kateropun «caenka» u «4oroBop» COOTHOCATCS Mexxay
cobonm Kak obLiee n oTaesibHOE: KaXK bl OrOBOP ABASAETCS COEJSIKON, HO HE KaXkKabln
cAesika BNseTCcs A0roBOopoM. [loroBopaMu SABASETCS NMWb OBYX - WIN MHOTOCTOPOHHME
COENKN, Toraa Kak caesikon MoryT BbiTb Tak)Xe AeACTBMSA 0QHOr0 1La, HanpaBJ/ieHHbIE
Ha YCTaHOBJIEHNE, U3MEHEHME, MPEKPALLEHNE U T.M. FPa>KgaHCKNX NpaB 1 ob6s13aHHOCTEN
(oQHOCTOpPOHHME caenkn)[1l].

Tak, Ha 4OroBOPbl PACMPOCTPAHSOTCS 0bLLNE MOSIOXKEHNS CAENOK, YCTAaHOBJIEHHbIE 1.
9 IK. CnegyeT OTMETUTb, YTO MOHSATUE «A0r0BOP» UCMONb3YETCA TakXe B ApYyrux
OTpac/sX 3aKoHOAATeNbCTBa» (Hanpumep, TPYO0BOW AOroBOP, aAMUHUCTPATUBHbLIN
forosop 1 Aap.). O4HaKo TamM OOroBOp BbICTYMAET Kak KaTeropus COOTBETCTBYOLLEN
OTpac/M NpaBa C COOTBETCTBYIOLLNMY 0COBEHHOCTAMU onpeaeneHns U NpaBoBOro
perynmpoBaHus. K HEKOTOPbIM N3 TaKUX OOrOBOPHbLIX OTHOLLUEHU FpaKaaHCKo-
NMpPaBOBble HOPMbI MOFYT MPUMEHATHLCSA MPU YCI0BUK, 4TO 3TO NPSMO NPeayCMOTPEHO
3aKOHOAaTEe/IbCTBOM.

NTak, rpa>xgaHCKo-NpaBoOBOWN AOrOBOP - COrslalleHmne asyx nam 6osee CTOpoH,
HanpaBJZIEHHOE Ha YCTaHOBJIEHNE, N3MEHEHNE M NPEKPaLLEHME FPaXKAaHCKUX NpaB U
ob6sa3aHHocTenm (m. 1, c. 420 INK). OCHOBHbIMW NMPU3HaAKaMN AOroBopa ABJAOTCS:

* 1OroBopeHHOCTb, TO eCTb OJid €ro cywectsoBaHA 0OJIXXEH ObITb KOMIMPOMUCC,
coBrnageHme BoJsien3bvaBieHnNAa y4aCTHUKOB,

* JOroBOpPEHHOCTb ABYX WUJIN bonee nuu, To eCTb NO BOJSIEU3BABAEHNIO NNLLb OAHON
CTOPOHbI HE MOXEeT BO3HMKHYTb OOroBOP,

* HanpaBJIEHHOCTb Ha YCTaHOBJIEHNE, N3MEHEHNEe UIN NpeKpaLleHne rpa>KgaHCKnx npas
n obsA3aHHOCTEN, YTO CBMAETEes/IbCTBYEeT O ero NpaBoBOM NMpupoae opuan4yeckoro akTa .



[pa>kAaHCKO-NpPaBOBOW AOroBOp - 3TO Ta PyHAAMEHTasIbHasA YaCcTHOMNpaBoOBas
KaTeropus, KoTopasi Ha NPOTSXXKEHUN Y)Ke HECKOJIbKUX CToNeTun pa3pabaTbiBaeTcs
IOPUANYECKON HAYKOM, OAHAKO CKa3aTb, YTO eCTb O4HO3HAYHOE, HENPOTMBOPEYMNBOE ee
noHuMaHue, 6bis10 6bl ownmboyHo. bonee Toro, No gaHHbIM B.A. BuTtywko nobas
HalUWOHaNbHasa KOHCTPYKLUMA OOroBOpa MMEET onpeaeneHHyto crneunduky,
06yCNOBNEHHYIO NONIMTUYECKUM, SKOHOMUNYECKNM, NOEOJIONTNYECKNM,
KYNbTYPOJIOrNYECKNM 1 OP. KOHTEKCTaMun[2]. B kavyecTBe npumepa AOCTAaTOYHO NPUBECTH
aHIr J10-aMepuKaHCKoe NOHNMaHMe rpa>kaaHCKoOro Aoroesopa Kak obewaHmnsa n poMmaHo-
repMaHCcKoe - Kak cornaweHus. Nostomy 6osee npaBuibHO pacCMaTpMBaTb AOrOBOP He
TOJIbKO KaK CJI0XXMBLUNECS MPaBOBble HOPMbI, MpaBWa NMOBEAEHUS, a rOPa3ao LWmpe - Kak
ncropu4deckmn obycnosneHHoe hOpMUPOBaHNE NMpeacTaB/IeHUA O ero 3Ha4YeHUN,
onpeneneHnun, peanmilaunn, posam n MecTte B XXnU3Hu obuiecTsa.

C 3TON TOYKM 3PEHNSA POCCUNCKNI MHCTUTYT FPa>KgaHCKOro AoroBopa MMeeT Kak obuwine
4yepThbl, cCONMXKatloOLWMe ero C poMaHo-repMaHCKOW NpPaBoOBON CUCTEMON, Tak U obnapaeT
COBCTBEHHOW YHUKaNIbHOCTbLIO. pn 3TOM O0CTaHOBMMCS Ha nepuoge go 1917 r.,
MOCKOJIbKY MMEHHO 34ecCb bblin pa3paboTaHbl OCHOBHbIE MOJIOXKEHUSA 40roBoOpa U
Hanbosiee APKO NPoOCseXXnBaeTCcs ero crneumnduka.

Hafno ckasaTb, 4TO B OTJINYME OT 3amnafHbiX CTPaH TeopeTunyeckme OCHOBaHMUS
rpa>kgaHCKoOro gorosopa B Poccmm 6bia1mn 3a510)KeHbI AOCTAaTO4YHO No3a4HOo (B XIX - Havane
XX BB.), NOCKOJIbKY CaMa LUMBUANCTUYECKAa HayKa BCTyMNnuia B CTaAMO aKTUBHOIO
pa3BUTUSA TOJIbKO C cepefunHbl 60-x rr. XIX Beka, nepBoHa4vasibHO pellas 3a4a4umn no
3/IeMEeHTapHON CMCTeEMaTU3aUnM NPaBoOBOro MaTepmana.

Kpome Toro, MoTuBamMu, nobyanBLINMN NPUCTYNUTb K €r0 MHTEHCUBHOMY U3Y4YEHMIO,
CTa/In He CTOJIbKO BHYTPEHHME NoTpebHOCTM eCTEeCTBEHHOr0 Pa3BMTUA YaCTHON
cobCTBEHHOCTHN, TOpProsoro obopoTa, HAMBMAYANMN3MA U T.4., CKOJIbKO BHELLUHNE
MPUYNHbI - MPOBeAEHNE SKOHOMUYECKUX pedopmM, nagaHune MNMonHoro cobpaHnsa 3aKOHOB U
Csopaa 3akoHoB Poccunckonm nmnepumn, CynebHasa pecdopma 1864 r. v T.4. OTU 1 gpyrue
obcToaTeNnbLCTBa Npefonpenennam NHTepec K 4oroBopy, BbIBE/IN ero NnccsieoBaHns Ha
HOBbIN YPOBEHb - 3aKJ/laAblBaeTCA TeopeTU4YeCKnm yHaamMeHT, Bo3pacTaeT uUx
npakTnyeckas 3Ha4MMOCTb, HTO BO MHOIOM SIBN1SI10Cb 3aC/1lyron cpopMmpoBaBLLErocs B
Te roAbl NOKOJIEHNSA PYCCKUX IOPUCTOB, onpenenmsunx 6asosbie NnpeacTaBieHns O
noroesope, octatoLmecs HeM3MeHHbIMN N NO CErOAHAWHNA A€Hb.

OnHako B €BA3K € obuwen opyeHTaunen Ha 3anagHoeBpornencKyo Moaesb pa3BuTus,
pyccKas lopucrnpyneHuns, Xxots B Hen, 6e3ycsioBHO, HannyecTByeT COOCTBEHHbLIN CTUb U
BbICOYANLLNIA YPOBEHb UCCNEA0BaHUIN, XapaKTepm3oBaiacCb HeoObIHaNHOM OTKPbITOCTbLIO



K MHOCTPaHHbIM NPaBOBbIM UAESAM N OOKTPUHAM, YTO CBA3aHO Kak C 06bEeKTUBHbIMU, TakK
N Cc cybbeKTUBHbIMN NpUYNHaAMn. K NepBbIM MOXXHO OTHECTUN HELO0CTAaTO4YHYO Pa3BUTOCTb
COBCTBEHHOrO rpa>kgaHckoro obopoTa, MHCTUTYTa YaCTHOW COBCTBEHHOCTU, Hann4une
deofanbHbIX N HaCTHOKANUTAIMCTUYECKMX SIKOHOMNYECKNX OTHOLLIEHUA N T.4. A,
COOTBETCTBEHHO, HE MOr10 BbITb HAaKOMIEHO OBLLIMPHOro hakKTUYEeCKoro MmaTepumana,
KOTOPbIN NOCNYXWa 6bl OCHOBaHMEM AN1S lWWMpoKoOMacwTabHbIx 0bobueHnin, oa n
notTpebHoCcTb obuiecTBa B pa3BUTUM TaKOro poaa npencTtaBleHN CyweCcTBEHHO
orpaHuymBaiacb JOMUHUPOBAHMEM NepapXUYeCKnX CcoumasibHbIX CBA3EN U
pacnpocTpaHEeHNEM LOrOBOPHbLIX NAEN NUlWb cpean obpa3oBaHHOM YacTN HaceneHums
CTpaHbl. KO BTOPbLIM - NPUHATUE B Ka4YecTBe obpasua 3anafHOEeBPONencKux Mmonenen,
nosyyeHune ropnandeckoro obpasoBaHmsa B repMaHCKMX, PpaHLy3CKNX YHUBEPCUTETAX,
npurnaweHve onasa npenogaBaHusa npaBa MHOCTPaAHHOW Npodeccypsbl U T.4.

(naBHOeE e oT/In4mne (PopMmMPoBaAHUA POCCUNCKUX U 3anafHbIX TeopeTnYecKnx
npencrtaBileHN O rpaXK4aHCKOM O0roBOpe 3aKJ/tio4asiocb B TOM, YTO MocnefHne He
TOJIbKO OTpa)Kasm sKoOHOMUYecKmne NnoTpebHoCTN, HO N ABNANINCL pe3ysibTaToM
AJINTENIbHOr0 eCTeCTBEHHOIr0 NCTOPNYECKOro Pa3BuUTUS, rae npu KayeCTBeHHbIX
N3MeHeHUAX B 0bLecTBe U MUPOBO33PEHNN CYLLLEeCTBOBas1a BbICOKas KyJibTypHas
npeeMCcTBEHHOCTb 3M0X, NMOCTPOEHHAas Ha ANHaAMUKe OTHOLWeHUN. To eCTb CTapoe,
BCTPETUBLLUNCL C HOBbIM, HE pa3pyLlanocb N He BOCMNPOU3BOANIIOCL KaK Ha BocToke, a
Mopo>X4aJlo HOBbIM CUHTE3. B YacTHOCTK, «ecTeCcTBEHHONpPaBoBas LWKoJa AN
00BbACHEHUSA MPONCXOXKAEHUSA MONNTUYECKNX NpaB 1 0ba3aHHOCTEN BOCMO/Ib30Basiacb
PUMCKOW KOHCTPYKLMEN OOroBopa», Klaccnyeckas Teopus 40oroBopa -
eCTeCTBEHHOMNPAaBOBOM TPAKTOBKOMN.

OTMe4Yanncb 0CobeHHOCTN B NopsAaKe 3aK4YeHuns, hopMax, CoaepXaHum, NCNoaHEHUN
rpaKAaHCKNX OOrOBOPOB: 3HAYUTESIbHYIO POJib Urpasia INYHasa CBA3b, MOCKOJIbKY
cobnogeHne hopmbl, HagNexallee NCNOJIHEHME 3aBUCeNIN OT TOro, C KeM 3aKJ4ancs
A0roBOp; 04HOro coBepweHHoNeTns bbIJ10 HeAOCTAaTOYHO, Y4TOObLI MMEeTb NpPaBo
CaMOCTOSITesIbHO BCTYMaTb B AOrOBOPHbIE OTHOLLUEHUS, HY>KHa bblna elle He3aBUCUMOCTb
OT CeMeVHOW Bf1IaCcTN APYroro Auua; oboogHoe coriacne KOHTpareHToB Uau npoLeHmne
[oJIra He npekpawanm 06a3aTenbCTB, €C/IN OHU BIeKIN 3a cobon yuwepb ona cembn nnan
X03ANCTBa KpeanTopa; Kynas-npoaaka Mmorsaa 6biTb Npu3HaHa HEAEeNCTBUTENbHON NO
X03ANCTBEHHbIM COOBparkeHnsaM ceMbu, obLLecTBa NaM U3-3a 3aKII04EHUS B NbSAHOM
Buge n T.4.[31.

Ho To, 4To npeanonaranocb caenaThb - 3aKOHOAATENbLHO 3aKPEnUTb Takoe obbenHeHne
Ha4van rpa)k4aHCKoro npaBa, KoTopoe 6b110 6bl B paBHOW CTENEHW NPUroaHO AN BCEX
6e3 NCKNOYEeHNs CI0EB HaCesIeHNs, BbIMOJIHUTbL OKa3aJl0Cb B BbICLLUEN CTEMNEHMU



npobnemaTtunydHo. Mo aTomy nosoay C.B. NMaxmMaH nucan: «[IOHATHO, 4TO YeM TeCcHee
chepa rpaxaaHckom ceoboabl 1 4eM MeHee pa3BuUTa NoTpebHOCTbL B obopoTe
LeHHocTen, TeM cnabee pa3sntme Tex POPM NPaBOOTHOLIEHNN, B KOTOPbIX
roCnoACTBYET YaCTHOE pacrnops)XeHune, YyacTHas caenka. NoaTomy B HalwleM Hapoa4HOM
ObITY HEeNb39 NCKATb HM 3HAYNTENIbHOIO Pa3BUTUSA OTHOLLEHWW, OCHOBAHHbLIX Ha cAesKe,
HW TeX Pa3BUTbIX U CJIOXKHbIX POPM Fpa)KAaHCKOro obopoTa, KOTopble ABAAKTCA Ha
BbICLLUMX CTYNEHAX HAapPOAHOWN KYNbTYpbl».

NHbIMKM choBamu, B POCCMNCKOM MMMNepUn OTHIOAb HEe 3aKoHO4aTesIbCTBO WX LOrOBOPLI
perynnpoBasin 3Ha4YnTesIbHbIV MAacT rpa>K4aHCKO-NMPaBOBbIX OTHOLLEHUN, @ HOPMbI
00bI4YHOr0 NpaBa, KOTOpble UMEeNIN APKO BblpakeHHbIN OOWNHHBLIA XapaKTep 1
obecrneymBanucb cnnamm obLLECTBEHHOIO KOHTPOIA U NpuHYyXaeHusa. Kak otMmedan HO.C.
FambapoB, «Hal KPeCTbSAHNH, HECMOTPSA Ha 3HAa4YUTEsIbHOE Pa3/lIoXKeHME NPeXXHero
nopsagka, roBOpuUT A0 CUMX MOp “MUp npukasan” n ncnonHset 6ecnpekocsoBHO ero
rnpuKasaHusa, He 3af4aBasiCb BOMNPOCOM: BXOAAT JIM 3TU NPUKAa3aHNA B KOMMNETEHLUMIO
Mupa. TakuM BCECUSIbHbIM NpeACcTaBAAeTCA MUP B €ro CO3HaHUN. Ha OO MHHbIX
cobpaHmax obcyxaarTca N NOCTYNKN OTAENbHbIX 1L, NOABEprasicb TakKoMy CTPOromMy
KOHTPOJIO 06LLEeCTBEHHOr0 MHEHUS, 4TO BOPOTLCA C HAM HU Y KOFO HET BO3SMOXXHOCTU»[4]

NMoaoBoas UTor, Haao CKal3aTb, YTO Mbl HabngaeM OCTAaTOYHO Pa3HOMNIAHOBYO KapTUHY
- 1 BbICOYaNLUMN TEOPETUYECKNI YPOBEHDb Pa3paboTKM MHOMMX MOJIOXKEHNIW A0roBopa, U
HEeCOOTBETCTBME MPUHATLIX 4OMrOBOPHbLIX NAEAaN0B peasibHO C/I0XKMBLLENCS COUMasibHON
OEeNCTBUTENBLHOCTU, N AenCcTBMUE HOPM 06bIYHOIO NpaBa, POPMUPYIOLLNX OTINYHYIO OT
onuManbHO NPU3HAHHOM OOrOBOPHYIO MPaKTUKY, 06yCnoBAeHHYIO 06LWLMHHBIM
XapakKTepoMm coumyMa. B uenom xxe MoOXXHO roBOpUTb, C OAHON CTOPOHBLI, O
CaMOBbITHOCTN POCCUNCKOro MHCTUTYTa rpa>kAaHCKOro Aorosopa, ¢ APYron - o ero
NCTOPUYECKOM, NAEO0IOrMYECKOM TATOTEHUN K POMaHOrepMaHCKM NpPaBoBbIM
KOHCTPYKLUAM.

1.2 CBobopa ochopMmneHua n peanusauum
rpa>kpaHCKuUX AOroBopoB

pakO4aHCKMM KogeKC B CT. 3 MpsAMO NpoBo3riawaeT cesobony norosopa 04HOW U3
rN1aBHbIX OOLLMX MPUHLMNOB rpaK4aHCKoro 3akoHogaTenbcTBa. CornacHo cT. 6 MK
CTOPOHbI BNpaBe 3akJIl04YNTb 4OroBOpP, HE NPeAYCMOTPEHHbIN MPaXKA4aHCKUM 3aKOHOM,
yperyamposaTb B NpeaycMOTPeHHOM 3aKOHOM 0roBope CBOU OTHOLLEeHUSA, He



yperyampoBaHHbIE UM, @ TakKXXe OTCTYNUTb OT MNOJIOXKEHU 3aKOHa N yperyamposaTb
CBOM OTHOLIEHMA No cobcTBeHHOMY ycMmoTpeHuto. O.H. CTenaHoBa HanNnoOMWUHAET, 4TO
cornacHo cT. 421 K yctaHaB/AMBaET, YTO CTOPOHbI CBOOOAHbI B 3aK/IIO4EHNX O0rOBOpPa,
BblOOpe KOHTpareHTa 1 onpenesieHnn cogep>XaHnsa Takoro Aoroeopa, a cT. 422 MK
npegycMaTpmBaeT BO3MOXKHOCTb 3aKJIlO4YEHNSA CMeLllaHHbIX OroBOpPOB, COCTOoALWME N3
3/1eMEeHTOB pa3J/IN4YHbIX OOr0OBOPOB.

CywecTBYIOT pa3/InyHble Hay4YHble NOAXO0Abl K MOHUMAHUIO CTPYKTYpPbl COAEpXKaHUS
csoboabl LOroBopa. OTOT BONPOC A0 CUX NOP MMeeT ANCKYCCUOHHbIN XapakTep. OaHako,
No HaleMy MHeHUIo, Lenecoobpa3Ho 0Tpa3nTb coaep>xaHue csoboabl LOroBopa,
BblAE/INB TaKNe ee 3/IeMeHThI, Kak cBoboaa 3akI4YeHnsa aorosopa (Bkao4yas ceobonon
BblOOpa KOHTpareHTa), ceobona Bbibopa Bnaa norosopa, ceobona cnocoba 3aknO4eHNS
(bopmbl) porosopa n ceobona onpeneneHns cogepxaHma (ycnosmm) oorosopa.

CBobofa 3ak/04eHMSA 4OroBOpa COCTOMUT B BOSMOXKHOCTW BCTYMNJIEHNS B LOTOBOPHbIE
OTHOLLUEHNSA Ha OCHOBE BHYTPEHHEro BOJIEN3bABIEHNA UX MOTEHUNaNIbHOro cybbekTa, TO
€CTb CTOPOHbI fOroBopa. B oCHOBe Takoro BONEN3bSABIIEHNS AOJIKHA HAX0OUTbCS
lopuanNYecKkn HeBpeanMa aBTOHOMHASA BOIA CTOPOHbI, 3aKJII04aEeTCH B €€ XeNaHnn Ao
HaCTYMNJIEHNSA MPaBOBbIX MOCEACTBUIA, KOTOPbie MOryT BbITb LOCTUIHYTbI MyTEM
BBELEHMNSA B COOTBETCTBYlOLME OOrOBOPHbIE OTHOLEHNSA. OTMETUM, 4TO B CTPYKType
ABTOHOMHOW BOJIN CTOPOHbI MEPBUYEH )XeNaHNe A0CTUYb onpeaesieHHbIX MPaBoBbIX
nocnencTBuUn (COOTBETCTBEHHO, M 9KOHOMUYECKNX Pe3y/ibTaTOB), @ XKeNaHNe 3aKI4YNTb
KOHKPETHbI AOrOBOP MMEeT BTOPUYHbINA XapakKTep, MOCKOJIbKY BCTyMNJeHNE B
[LOrOBOPHbIE OTHOLLEHMS OCYLLECTB/ISIETCS HE paAyn HEro Kak TakoBOro, a BNsSeTCA
WHCTPYMEHTOM peanm3aumnm CTOPOHON CBOUX MHTEPECOB.

Csobopa BbibOpa B1uAa AOroBopa npenocTaBsiseT CTOPOHAM BO3MOXHOCTbL BbibpaTbh
NPsiMO NPenyCMOTPEHHbLIN aKTOM Fpa>KAaHCKOro 3aKoHogaTeNbCTBa BUA 40roBopa,
3aKJII0YNTb CMELLaHHbIM JOroBOp C 3/1eMeHTaMN pa3JinyHbIX OrOBOPOB WX AOMOBOp, He
npenyCcMOTPEHHbIN FpaXKAaHCKUM 3akoHo4aTeNbCTBOM. Onpenensowmm KpuTepmeMm, Ha
OCHOBaHMKM KOTOPOro ocyuiectenseTcs sBbibop Buaa byayuiero gorosopa, aBaseTcs
topnanyeckoe Lesan CToOpoH, T.e. nx obuiee xenaHme 0 HaCTynNJeHNs onpeneneHHbIX
nocneaCcTBUIN 3aKJII0YEHUS LOroBopa. Takoe XeslaHme CTOPOoH, a clefoBaTe/IbHO ”
lopuanYeckas uesb OOoroBopa, aBnseTca ceoeobpasHbiM 00LMM 3HaMeHaTeNeM,
O4YepYeHHbIM B pe3y/ibTaTe COorjlacoBaHMA NepPBOCTENEHHbLIX MHTEPECOB CTOPOH.
Hanpumep, npnobpeTteHune npas MoxeT ObITb PUONYECKN OTPa>KeHO B J0roBopax
Kynan-npoga>kn Wian apeHabl, 0A4HAKO Fpa)KAaHCKOe 3aKOHOA4aTeIbCTBO HE HaBA3bIBaeT
CTOpPOHaM, KaKOW MMEHHO MeXaHM3M TaKoro npuobpeTeHuns (To eCTb BUA A0OroBopa)
HeobXxoaAMMO NMPUMEHUTD.



Mo maHHbIM A.{. Pb>KeHKoBa B 'K npamMo npeagyCcMOTPEHO U NPaBo CTOPOH 3aKJII04YNTb
00roBop, coaep>Kallni 3/1eMeHTbl Pa3/IndHbIX 4OrOBOPOB (CMeLlaHHbI gorosop). K
OTHOLUEHUAM CTOPOH B 3TOM CJly4ae NPUMEHSAITCA MOJIOXKEHNSA FPaK4aHCKOro
3aKoHoOaTesIbCTBa O A0roBOpax, 3JIeMeHTbl KOTOPbIX COAep>XaTCA B CMELWaHHOM
porosope[5]. OoHaKo CTOPOHbI BripasBe OTCTYNUTb OT 3TOW HOPMbI, NPefyCMOTPEB MHOWN
NOpPsLOK persaMmeHTaumMm CBOMX OTHOLWEHUN CMeLWaHHbIM JOrOBOPOM, T.e. 3aMeHUB
NOJIOXKEHNSA aKTa rpa>KgaHCKOro 3akoHoAaTeIbCTBa COOCTBEHHOM AOrOBOPEHHOCTMW.
Kpome 3Toro, oTkas oT npuMeHeHus HopM 'K 06 oTaesibHbIX A40rOBOPOB-COCTABAAOLWMNX
CMeLlaHHOro AoroBopa A0MNYyCKaeTCH, eCc/iv 3TO BbITEKAET N3 CYLWHOCTN, eCTb NpUpoabl
Takoro forosopa. YKasaHHbI ANCNO3UTUBHBLIA NOAX0M 3aKOoHOo4aTe 11 OCHOBbIBAETCSA Ha
OCO3HaHWN YCJIOBHO CMOLE/IMPOBAHHOI0 XapakTepa A0r0OBOPHbLIX BUAOB,
npenycMoTpeHHbIX B ['K. Kak npumMep cCMeLllaHHbIX A0roBOPOB MOXXHO NPUBECTU
WHBECTULMOHHbIE [OroBOPbLI B Cpepe CTPoUTeIbCTBa, CoaepKallmne 3/ieMeHThbl
AO0roBOPOB Kynau-Npoaaku, nogpana v 3anma.

Kpome 3T1oro, FK B cT. 6 NnpegycMaTpUBaET BO3MOXXHOCTb 3aKJIlOYEHMWSI JOrOBOPOB,
NPSIMO HE NPenyCMOTPEHHbIX aKTaMU rPaXkAaHCKOro 3aKOHOAaTeNbCTBA, NMPU YCI0BUN
NX COOTBETCTBUA 0OLLUM NPUHLIUMAM rPaXKAaHCKOro 3aKoHo4aTeNbCTBa, TpeboBaHMAM
Pa3yMHOCTU 1 CNpaBeaMBoOCTM 1 0bbl4aaM aenoBoro obopoTa.

Taknm obpa3oM, HaXOAUT CBOE pa3BMTUE NONOXKEHNA CT. 11 FK 0 TOM, 4TO rpakgaHckue
npaea 1 06493aHHOCTN BO3HMKAOT N3 AENCTBUN NNL, KOTOPbIEe HE NPenyCMOTPEHbI
rpa>kK4aHCKNUM 3aKOHOM, HO MO aHaJIOrMmM NOPOXKOAT rpa)KAaHCKMe rnpasa u
06A3aHHOCTN. 3aK/t04eHNne TaKUX AOrOBOPOB ABJIAETCA pe3y/ibTaTOM aBTOHOMHOMN
rMpaBoOTBOpPYECTBa CTOPOH, OCYLLEeCTB/ISAeTCs Ha OCHOBE aHaJIOrMnM 3aKoHa 1 aHaslIornum
rnpasa.

Ceobopa crnocoba 3ak04eHNs Aorosopa o3HavyaeT cBoboay CTOPOH 3aKJK4YNUTb AOrOBOpP
B ntobon chopme, ncxonsa n3 Toro, 4To AOrOBOP CHNTAETCHA 3aKJIIOHEHHbIM MpKn
OOCTVXXEHNN CTOPOHAMKM COrnacumsa ero 3ak/tynTb, TO eCTb C OCHOB KOHCEHCyann3my. B
3TOM CJly4ae NMPUHLNN KOHCEHCYaIM3My TOJIKYETCS, KaK BO3SMOXXHOCTb CTOPOH
00roBapmBaTbCs O 3aKJIl04eHUN gorosopa 6e3 HeobXoA4MMOCTU BbINOJIHEHUSA KaKNX-Nnbo
APpYrnx oencTBuUin, Hanpumep nepegaymn sewm, He ocBoboXxaaeT CTOPOHbI OT
TpeboBaHMM MO NPeaoCTaBAEHNIO NX BONIENU3BABAEHUIO onNpeaeneHHon opMbl.

Mo obwemy npasuay forosop He TpebyeT cneymanbHOM POPMbl U MOXET 0(hopMAATbLCA
YCTHO, B HaCTHOCTU NMYyTEM COBEPLUEHUSA KOHK/TIOOEHTHbLIX AENCTBUN NN OaXxKe
MonidaHuem (cT. 205 IFK). Kpome Toro, cornacHo cT. 639 'K gorosop MoxxeT ObITb
3akso4eH B nobon popme, ecnm TpeboBaHMA OTHOCUTENBHO hOpMblI AOrOBOpPaA, HE



YCTaHOBJIEHHbIE 3aKOHOM. HO CTOPOHbI MO B3aUMHOMY COrJlacuto Bripase BbibpaThb
onpenenieHHyo opMy, B HaCTHOCTU NUCbMEHHOE, [a)Xe eCJIN OHa He YCTaHOoBJIeHa
3aKOHOM. [pun 3TOM, eCnn CTOPOHbI AO0rOBOPUINCE 3aKJII04NTb AOMOBOP B OnpeaeeHHOom
opmMe, OH CYMTAETCS 3aK/IIOYEHHBIM C MOMEHTa NpefoCcTaBAeHNs eMy Takol opMbl,
JlaXke ecsin 3aKOHOM 3Ta hopMa Ana AaHHOro BUAA OOrOBOPOB He TpebyeTcs.

B cooTBeTCcTBUK CO CT. 421K CTOPOHbI CBOBOAHLI B OnpeaeneHnn ycaoBmn orosopa
(ero cogepxxaHus). Cogep)xaHmem OOroBopa ABASETCA ero ycsoBus (MyHKTbI), KOTOpble
onpenensaT npaBa U 06a93aHHOCTM CTOpPOH (cT. 422 TK). CBoboaa onpeneneHuns
comep)XaHua norosopa pernamMeHTupyetca B K, ncxons ns KoHuenuum rnpmmMmeHeHus
MMNepaTUBHbLIX U OUCMO3UTUBHLIX HOPM 3aKOHa. MiIMnepaTmnBHbIe HOPMbl MPUMEHSAIOTCA
He3aBUCUMO OT BOJIM CTOPOH, @ UCMOJIb30BaHWE OANCMO3NTUBHbLIX ABIAETCA NpegmMmeToM
NX aBTOHOMHOW BOJIN, T.€. yCMOTpeHuto. B cooTBeTCTBUK CO CT. 422 K ycnosus
DOroBopa OenATCA Ha Te, KOTopble onpeaesieHbl N0 YCMOTPEHUIO CTOPOH Y
CorjlacoBaHHble MU, N Takne, KOTopble ABNAITCHA 06A3aTelbHbIMU B COOTBETCTBUN C
aKTaMW rpa>kgaHCKOro 3akoHogaTeIbCTBa. YC/I0BUSA, KOTOpble MOryT BbITb onpeaeneHsl
CTOpPOHaMu Mo CBOeMYy YCMOTPEHUI0, COCTOAT 13 KaCaloLNXCAa HeyperyJimpoBaHHbIX B
3aKOHEe OTHOLLUEHUIN N TeX, KOTopble onpeaeneHbl B 3aKOHE, HO OT KOTOPbIX CTOPOHbI
NMEIT NPaBO OTCTYNUTb 1 YPEryampoBaTb 3TN OTHOLWEHUS MO COBCTBEHHOMY
ycmoTpeHuto [12, c. 107].

2. Buabl rpa>ka,aHCKO-NpaBOBbLIX O,0r0BOpPOB

B poccninckon LMBUANCTUKE Fpak[AaHKO-MNPaBOBble A0roBopa NPUHSATO YCNOBHO AENUTb
Ha UMYLLECTBEHHbIE, OpPraHU3aLWOHHbIE N CMeLlaHHble. MNpoBeaeM Knaccnupukauuto
NaHHbIX FPYynn OOroBOPOB

2.1 Buabl MMywi,eCTBeHHbIX rpa>XaaHCKO-NMpPaBOBbIX
AOroBOpPoOB B 3aKOHOOaTeNnbCcTBe PO

[lorosopbl NognexkaT Knaccupunkaumm no pas3inyHbLIM OCHOBaHUAM. B 3aBUCMMOCTIN OT
MOMEHTa, C KOTOPOro AoroBop CHNTaeTCAa 3akK/Nl0O4EeHHbIM, BCe Ipa>KgaHCKO-rNpaBoBble
0OroBOpbLI AeNATCH Ha pealsibHble U KOHCeHCYasibHble. Ecnn KOHCEHcyaJ'IbeII‘/'I 0OroBop
CHYNTaeTCqa 3aKJZIIo4YeHHbIM C MOMEeHTa OO0CTUXXeHUNA CTOPOHaMWM cornawlleHma, To ans
3aK/1l04eHNA peaJibHOro goroeopa, NOMMMO OOCTUXEHUNA MeXay CTOPOHaMun
cornaweHums, Tpe6yeTcs1 TaKXXe rnepepgada sellin m peaanb||7| AdOroBop CHNTaeTCA



3aKJII04YEHHbIM C MOMEHTa TakKou nepega4yn.

B 3aBUCMMOCTU OT HaNMYMSA NN OTCYTCTBUSA OCHOBAHMA OOrOBOPbI OENATCS Ha
abcTpakTHble (abCcTpaKTHbIE CAENKN — 3TO CAENKN, MOPOXKAAtoLme npasa u
0653aHHOCTHN, KaK Bbl OTOPBAHHbLIE OT OCHOBaHWUSA COENIKW, HanpMMep Bbigava BEKCENS Mo
00roBopy NMOCTaBKW) N Kay3asibHble (MpaBa 1 06a3aHHOCTN Cy6bEKTOB, BbiTeKatowme 13
Kay3aJIbHOW CAEeJIKM, OO0JIXKHbl COOTBETCTBOBATb €€ OCHOBAHUIO — MPaBOBON LENN,
onMpaTbCA Ha Hee, HanpuMep, Kynaa-npoga<a).

Mo CTPYKTYype coaep>XaHuns, BO3HMKAIOLLEro Ha OCHOBAHMM A0roBopa
0643aTe/IbCTBEHHOIr0 OTHOLLIEHWS, AOrOBOPbLI AENATCSA Ha OAHOCTOPOHHME, TO €CTh Takue
JIOroBOpPbI, KOTOpPbIE MOPOXKAAT AJ19 OHON CTOPOHbLI TONILKO MNpPaBa, a Ass APpYyron —
TONIbKO 0643aHHOCTU, U ABYCTOPOHHME WU B3aMMHbIE, TO €CTb [J0rOBOPbI, KOTOPbIE
NOpPOXXAAloT NpaBa U 0653aHHOCTN A8 06enx CTOpoH. He cnenyeT cMellnBaTh 3Ty
Knaccugukauuio ¢ geneHneM caenok Ha 0HOCTOPOHHME U ABYCTOPOHHME
(MHOrOCTOPOHHME), KOTOPOE NPOM3BOANTCS MO NHOMY OCHOBAHUIO — CYyHBEKTHOMY
COCTaBY CAENKMW.

B 3aBMCMMOCTU OT KO/IMYECTBa y4aCTBYHOLINX B IOrOBOPE CTOPOH A0OroBOPbI AENATCA Ha
OBYCTOPOHHME N MHOIrOCTOPOHHME. B ABYCTOPOHHEM A0roBOpPE BOJIM CTOPOH UMEKT
MPOTMBOMOJIOXKHYIO HaNMPaB/E€HHOCTb. Tak, B AOrOBOPE KYMJN-Npoaakn BoJsis 0OHOWN
CTOPOHbI HaNpaBJ/ieHa Ha TOo, 4TOObl KyNUTb, @ APYron — Ha To, 4Tob6bl NpoaaTk. B
MHOIOCTOPOHHEM A0r0BOPE BOJIM CTOPOH ABAAIOTCHA HE MPOTUBOMOJIOXKHbLIMU, a
COHanpasJsieHHbIMU. [pMepoM MHOrOCTOPOHHEro A0roBopa SABJSETCSA OOroBOp O
COBMECTHON aeATenbHOCTU[6].

B 3aBMCMMOCTN OT Ha/IN4YMUA NN OTCYTCTBUA BCTPEYHOr 0 npenocTaB/ieHNnsa OroBopbl
DensaTcsa Ha Bo3Mme3saHble n 6e3Bo3mMe3aHble. B cooTBeTcTBUM C M. 3 CT. 423 TK PO
[OroBOpbLI MpennosiaraloTca BO3Me34HbIMU, eC/IN N3 3aKOHa, MHbIX MPaBOBbIX aKTOB,
coep>XaHusa uam cyuiecTtsa Aorosopa He BbiTekaeT UHoe. CT. 424 K ycTaHaB/MBaET,
4YTO €C/QiM B BO3ME34HOM A0roBOpE LIeHa He onpeaeneHa, To 3To 06CToATEeNbCTBO He
nenaeT AOroBop HE3aKJKYEHHbLIM, @ UCMOJIHEHME AOroBOpa O0J/IXKHO ObITb OMJla4eHo no
LleHe, KoTopas npu cpaBHUMbIX 06CToATENLCTBaX 0ObIYHO B3MMaETCs 3a aHa/lornYHble
TOoBapbl, paboTbl unun ycnyru (n. 3 cT. 424 TK PO).

[loroBopbl AeNATCA Ha AOrOBOPbI, 3aKJIKOYEHHbIE B MOJIb3y KOHTpareHTa, n 4OroBopsl,
3aKJIl0YEHHbIE B NOJIb3Y TPETbEero nmua (Hanpumep, TN3NHI, cTpaxoBaHue). lorosop,
KaK MpaBwJio, NoOpoXXxaaeT BO3HUKHOBEHME NMpaB 1 06493aHHOCTEN B OTHOLLEHUWN ero

CTOpPOH. Mo goroBopaM, 3aKJIlOYEHHbLIM B NOJIb3Y TPEThLEro NuLa npaBa npuobpertaeTt



N0, KOTOPOE B 3aKJIOYEHUWN AOrOBOPa HE Yy4aCTBOBaJ0O, a OO/DKHUK Mo TpeboBaHUio
TpeTbero nnua 06s3aH NCNOHNTL 0683aTeNbCTBO B €ro Nosb3y. [Ans rapaHTum npas
TpeTbux nuny n. 2 cT. 430 'K P® ycTaHOB/1EHO, YTO CTOPOHbI AOrOBOPa HEe MOryT ero
PacTOPrHyTb NN U3MeHUTb 6e3 cornacusa TpeTbero auua, Nnocse Toro Kak TpeTbe AnuUo
Bblpa3nJl0 HAaMepeHne BOCMO0J1b30BaTbCA OrOBOPEHHbLIMN OJ1 HEr0 NpaBaMu.

Kpeountop B 4OroeBope, 3ak/l04EHHOM B NOJIb3Yy TPETbEro aAuua, no obwemy npasuay He
MOXXeT TpeboBaTb OT A0JIKHMKA UCMNOJIHEHUA OOrOBOPa B CBOK MOJb3Y. TakKMM NpaBoMm
KpeonTop MOXXeT BOCMNOJ1b30BaTbCs TOJIbKO B TOM C/ly4ae, Korga TpeTbe MU0
0TKa3a/10Cb OT OrOBOPEHHOIr0 AN Hero npasa. [Jorosop B NOJib3y TpeTbero auua
cnepyeT OoT/IM4aTb OT A0OroBopa, MO KOTOPOMY UCMOIHEHUE A0J1)KHO BbITh NMpon3BeneHo
TpeTbemy nuuy. B nocnegHem ciayyae nmyo, KOTOPOMY AOJIXKHO ObITb MPONU3BEAEHO
NCMONHEHNE, CaMOCTOATEesIbHOro nNpaea TpeboBaHMa U3 gorosopa He npnobpeTtaeT
(Hanpumep, [OroBop NepeBO3KK).

[loroBoOpbI B rpa)<1aHCKOM MpaBe AenaTCcs Ha OKOHYaTeslbHbIE U NpeaBapUTesbHbIE,
OKOHYaTeNbHbIN I0rOBOP — 3TO OCHOBHOW I0rOBOP, NPEeIMETOM KOTOPOro ABASeTCs
nepefiavya MMYLLLECTBA, BbINOJIHEHNE PaboT, oka3aHue ycnyr. NpeaBapuTesnbHbIl
JIOrOBOP He MopoXXAaeT Yy CTOPOH NpaB 1 obs3aHHOCTEN No nepenavye UMyLLECTBa,
BbIMNOJIHEHWUIO PAbOT 1 OKa3aHuo yCayr.

Ha ocHOBaHMW NpeaBapuTEesIbHOro AOroBopa y CTOPOH BO3HMKAET e4MHCTBEHHas
06513aHHOCTb — 0653aHHOCTb 3aKJ1I04MTb B ByayLIEM OCHOBHOW, OKOHYATENbHbIN
JIOrOBOP Ha YCJ/I0BUSIX, ONpefesieHHbIX B MpeaBapuTeibHOM A0roBoOpe.

Mo ropnanvYecKom 3Ha4YMMOCTU A0roBOpbl MOryT BbITb NOApPa3fesieHbl Ha F1aBHble U
npunaaToyHble. [NaBHble A0r0BOPbLI CYLECTBYOT HE3aBMCUMO OT NPUAATOYHOro
(akueccopHbin). MpnpoaTo4yHble 4OrOBOPbLI HE3AaBMCUMMO OT rJIaBHOMO A40roBopa
Cyw,ecTBoBaTb He MOryT, CBA3aHbl C HUM N CNenytoT ero cyabbe.

K npngaToyYyHbIM 4OroBopaM OTHOCATCS AOroBOpbI O 3as0re (Hanpumep,
aBTOKpeaAuUTOoBaHME), HEYCTOWKE, NOPYy4YnUTENbCTBE, COrfalleHns o 3agaTke. MNpu
npekKpaLwleHnn rnaBHOro 4oroBopa Wian npmu3HaHUM ero HegencTBUTESIbHbIM MOANIEXUT
npeKpaLleHnto Nam Npu3HaeTCcs HegeNCTBUTENbHbLIM U NMPUOATOYHbIN (aKLECCOPHbIN)
norosop. HepencTBUTENLHOCTD WK NMpeKpalleHne NpuaaToyHOro 4orosBopa He
npekpawaeT AencTBMeE r1aBHOro A4oroBopa 1 He Bae4YeT ero Hegenm CTBUTESIbHOCTU.

[oroBopbl oendarcsa Ha NoOMMeHOBaHHble N HeNMoMMeHOBaHHbIe. K NOMMeHOBaHHbLIM
OTHOCATCSH BCe AOroBOpPbl, KOTOPbIE NMPAMO Ha3BaHbl B K N MHbIX MPaBOBbIX akTaxX, K
HernoMMeHOBaHHbLIM — Te O0roBopbl, KOTOpble NPAMO B ['K UM MHbIX NPaBOBbIX aKTax He



Ha3bIiBalOTCA. B cooTBeTCTBMM CO CT. 8 TK PP, CTOPOHbI MOryT 3aKJ04UTb tobon
00roBop, B TOM YncCse U HenpenyCMOTPEHHbIN 3aKOHOM, HO He npoTuBopeYawmm emy. K
MOMMeHOBaHHbLIM LOrOBOpPaM, B NepBYIO o4epenb, NoasiexaT npuMmeHeHunto npasunna MK,
YCTaAHOBJIEHHbIE A1 AAaHHOI0 Tuna 4OroBOpoB, U, BO BTOPYIO o4epenb, — obuwme
nosioXeHnsa obsa3aTeNnbCTBEHHOr0 NpaBa, KOTOpble MPUMEHSAITCA K aHHbIM JOroBOpaM B
TOW 4acTu, B KOTOPON NX MPUMEHEHNE HE NCKJIIDYEHO CneynasibHbIMU HOPMaMN LAHHOMO
DOroBOPHOro MHCTUTYTa. K HeNnommMeHOBaHHbIM AOrOBOPaM HEBO3MOXXHO MpUMeHeHne
HOPM OTLAeJIbHbIX AOMTOBOPHbIX MHCTUTYTOB, MO3TOMY K HUM, B MepBYIO o4epenb,
noasexaT MPMMEeHEHUI0 NMosIoXKeHMsa obuien YyacTmn oba3aTenbCTBEHHOro npasal7].

2.2 Knaccudpukaumsa v BUAbl OpraHU3aLMMOHHbIX
AOroBOpPOB B rpa>kaaHCKOM npase P®

Bonpoc 0 HeobxoanmMocTn BblaesieHNsa OpraHn3aLNOHHbIX OTHOLLEHNI B NpeaMeTe
rpa>k4aHCKOro rnpaesa, a TakXXe 0 MOHATUMN, CYLLLHOCTU N BUAaX OpraHmM3aLMOHHbIX
[OroBOPOB ABNAETCSA B COBPEMEHHON LNBU- JINCTUYECKON HayKe KpanHe
ONCKYCCUOHHbBIM, MO3TOMY aKTyaJlbHbIM KaK OJ19 TEOPUW rpa>KAaHCKOro npasa, Tak u
ONA NPaKTUKKU, C Y4€TOM MNOJIOXKEHUN, COAEepKaLWnXCs B CT.CT. 429, 798, 799, 1041 MK
P®, o npeaBapuTeNbHOM A0OroBope, oorosope 06 opraHmsaynm NepeBo3oK, 4OroBope
MPOCTOro ToBapuuiecTsa

B oTeyecTBEHHOW HayKe rpa)KAaHCKOro npasa npobseMa opraHU3aUNOHHbIX OTHOLLEHUI
Bnepsble bbina 06CcToATENBbHO UCCNepgoBaHa npogeccopom O.A. KpacaB4MKOBbIM,
KOTOPbIN onpeaensn opraHn3aunoHHble OTHoWeHUS (6e3 NpUBA3KM K onpeaeeHHON
OTpac/u npaBa) Kak NOCTPOEHHbIE Ha HaYanax KoopanHauum nnn cybopanHaumnm
coumasibHble CBS3W, HanpaBJieHHble Ha ynopsaaovyeHne (HopManansaumio) NHbIX
06LeCcTBEHHbIX OTHOLWEHU, AENCTBUN UX Y4aCTHUKOB nnbo Ha hopMupoBaHme
coumanbHbIXx obpa3oBaHUN[8].

Y4yeHblh oTMeYan cnegyrwme ocobeHHOCTMN OpraHn3auMOHHbIX OTHOLWEHUI: 1)
cofep>XaHme OpraHmM3auMOHHbIX OTHOLLUEHUNIN CKNaAblBaeTCs U3 OpraHn3aunoHHbIX
OEeNCTBUIN, HanpaBJ/IeHHbIX Ha YNOPSAA0YEHMNE «OPraHN3yEeMbIX» OTHOLIEHUR; 2) 06beKTOM
OpraHM3aLMOHHOIr0 OTHOLUEHMSA ABNSETCA YNopag04eHHOCTb OTHOLLUEHWI, CBA3EWN,
DENCTBUA YH4aCTHUKOB «OPraHM3yemMoro» OTHOLWIEHNS; 3) Lesiblo OpraHn3auMoOHHOIro
OTHOLLEHUA ABNAETCA ynopsaao4yeHme, opraHM3oBaHHOCTb COOTBETCTBYIOLLEr0 akTa
(npouecca) no nepenadye MMyLLeCcTBa, BbiNnoaHeHWO paboT n T. 4.



EnvHoro onpeaeneHns, e ANHbIX MPU3HAKOB M CUCTEMbl OPraHU3aLMOHHbIX OrOBOPOB
HayKa rpa>KgaHCKoro rnpaBa K HacTosLEeMY BpeMeHU He BbipaboTana. OaHako, ob6obuwas
TeopeTnYeCcKn B3rnaabl Ha gaHHYo Npobnemy, Hy)>KHO OTMETUTb, YTO y4eHble
NnoAYepKMBaOT HaNpPaB/IEHHOCTb OPraHN3aLNOHHbLIX AOrOBOPOB Ha OpraHM3aumio
ToBapoobMeHa, a He Ha caM (haKT ToBapoobmMeHa, T. e. MOAYEPKMBAOT UX
OPUEHTMPOBAHHOCTb Ha YCTaHOBIEHME CBSA3EN Y4aCTHUKOB ToBapHoOro obopoTa.

MpeaMeToM OpraHM3aLVOHHbIX 0FOBOPOB CYXXUT onpenesieHne Hamnbonee obwmx
YCJIOBMI B3aMMOCBSI3aHHOW AesATeNIbHOCTW, KOTOpble He MOryT BbITb NPeayCMOTPEHbI B
3aKJ/Il04aeMbIX CybbekTamMmm pa3oBblX, OTAENbHbIX AOFOBOpPaX, a Liesbio ABASEeTCS
CO3[,aHNEe BO3MOXXHOCTEN 1 NPeAnocbioK Ans 6osee yCrnewHoro ocyLecTBaeHns
B3aWMOCBS3aHHOWN OeATeNbHOCTU NNL, NOBbILLEHNE KOOPANHUPOBAHHOCTM 1
COrJ1lacoBaHHOCTM COBEPLUAEMbIX B AaJibHENLLEM UMYLLLECTBEHHbIX onepauni[ol.

OpraHm3aunOHHbIe OOrOBOPbLI YNOPAA0YNBAOT UMYLLLECTBEHHbLIE OTHOLLEHUSA CYObEKTOB,
HO, KaK NpaBuJIO, HE Ha YPOBHE eanHNYHOro obsa3aTenbCcTBa, a onpeneneHHomn
COBOKYMHOCTN Taknx 06a3aTenbCTB. [JaHHble OOroBOpbI NpeaycMaTpuBatoT obLime
TpeboBaHMA K 3aKJIIOHEHUIO N NCTOJIHEHUIO BCErO0 MHOXXeCTBa OTAesIbHbIX 06A3aTeNbCTB
B Nnpefenax ux gencreus. laHHasa QyHKUMSA OpraHn3aLMOHHbIX 4OrOBOPOB 3aKJ/to4aeTCs
B OpMUPOBAHNM N CTabunmsaumm fOAroCPOYHbIX OTHOLIEHUNI YY4aCTHMKOB AOr0BOpa.
BmecTe ¢ Tem M.A. EropoBa 060CHOBaHHO OTMeYaeT, 4TO OTCYyTCTBME MaTepuasibHON
COCTaBsIAOLLEN B OPraHM3aLMoOHHOM A0roBOpe NCKIDYaeT U BO3MOXKHOCTb rnepenaymn
MMyLlecTBa MNo ycJsioBMAM Takoro gorosopa. CregoBaTesibHO, OpraHU3aunoHHbIN
OOroBOP HE MOXXET HOCUTb XapakKTepa peasibHON CAeNKN, Bcerna aBasasaCb COeNKON
KOHCeHCyanbHOM[10].

Bonpoc o Bngax n cncrteMe opraHm3auMOHHbIX OOrOBOPOB TaKXe ABJiAeTCA
ONCKYCCUOHHBbIM. Tak, E.A. CyxaHoB, pa3nenas rpa)x4aHCKo-rpaBoBble 4OrOBOPbl Ha
MMYyLLLIeCTBEHHbIE N OpraHn3aLnoHHbIe, NoApa3fessaeT, B CBOK o4vepenb,
opraHu3aumMoHHbIe 00roBOpbl Ha NMpeaBapuTesibHble, reHepasibHble U MHOTOCTOPOHHME
[11]. K opraHn3aumMoHHbIM LOrOBOpPaM MOXXHO OTHECTU, Harnpumep, 4OroBop NMPoOCToro
TOBapULLLECTBA, Y4NTbIBasA, 4TO B COOTBETCTBUN C NosioKeHnsamun rn. 55 K PO, gaHHbIN
00roBOp HarnpasJ/iEH Ha OpraHM3aunio COBMECTHON AeATEeNIbHOCTU CTOPOH A4
n3BneyeHmnsa Npubbinn nnm NMHOM He 3anpeLLeHHON 3aKOHOM Len.

CnctemMmy opraHmM3auUmMOHHbIX 4OFOBOPOB MOXHO MOCTPOUTbL MO Pa3/INYHbIM KPUTEPUAM.
Tak, no cnoco6y DOCTMXXEHNA OCHOBHOMN OpI'aHI/IBaLI,I/IOHHOI7| Uesin Taknx AoroBopos
MOTyT ObITb BblAe/EHbI 0OroBopsbl, NCroJIHAEMbIE:



-MyTEeM CO3[aHNSA HOBbIX OPraHN3aLMNOHHbIX CTPYKTYP;

-MyTEM OCYLLECTBJIEHNSA COBMECTHON AeATEeNbHOCTM Y4aCTHMKaMM TakKoro AOroBopa;
-MyTEM 3aKJII04YEHNSA COOTBETCTBYIOLWMNX NCMOJTHNTENbCKMX CAENOK[12].

HekoTopble y4YeHble CTPOSAT CUCTEMY OpraHU3aLUNOHHbIX Or0BOPOB, NCXOAS

N3 NX NPaBOBON LENN:

-OpraHn3aunoHHO-KOOpAUHMPYOLWMeE AO0roBoOpbl (MPaBOBOW LIEeNb JaHHON
OpraHn3auMoHHON caenku asnseTcs Nmbo ctabnnmnsaumns CyLeCcTBYOLWNX OpraHn3yeMbixX
OTHOLWeEeHWN (HanpuMep, NpugaHne UM A0JroCpo4HOro, NOBTOPSAIOLLEro XxapakTepa),
nmbo nx onTuMmUsaumna (Hanpumep, NyTeM cCorjacoBaHus nopsagka u (nnun) npouenypsbl
B3aMMOLenCcTBUSA CybbeKTOB «OpraHn3yemMoro» oTHoweHus), 1Mbo NoBbILEeHNE nX
3KOHOMUYECKON 3PPEKTUBHOCTY;

-OpraHu3aunoHHo-opMuMpytoLMe 4orosopbl (MpaBoOBOW LENbo AaHHbIX
OpraHM3auUMoOHHbLIX OOrOBOPOB ABASETCS (hopMUpOBaHME YCNOBUIN 019 BO3SHUKHOBEHUS
HOBbIX 0BLLECTBEHHbIX OTHOLWEHU (Hanpumep, NpeaBapuTesibHbIN 4Or0BOP);

- OpPraHM3aLVOoHHO-KOPNopaTUBHbIE AOroBOPbLI. B JaHHOM cny4vyae NpaBOBOM LESblo
siBNsieTCs PopMMPOBaHME KOPNOPATMBHO-NPABOBOIr0 OTHOLLEHUA (YYpeanTenbHbIN
JIOrOBOpP, AOr0BOP MPOCTOro ToBapuecTsall3].

Mo HanpaBJIEHHOCTW pe3yJibTaTa BblAeNIAI0TCA MMELLNNE OpraHnN3auMOHHYIO LieJib
OOroBopbl N dBndrowmnecd nMmyweCtseHHbIM N HeMMyLlecTtBeHHbIMAU, HO codep>kXaT B
cebe anemMeHThl OopraHM3aulMOHHOIo0 A0OroBopa.

CyuwiecTByeT TakXe 1 gpyras kaaccmpukaumsa opraHn3auMoHHbIX 4OrOBOPOB:
KOopropaTuBHbIe JOrOBOPbl — AOrOBOPbLI, HarMpaBJ/lIeHHbIE Ha ynopagoveHune
(HOpManM3auun) OTHOLWEHUW YH4aCTHUKOB rpakgaHCckoro obopoTa, CBA3aHHbIX C
CO3aHNEeM M ynpaBJ/ieHUEM OpraHmn3aunsaMn; pamModHble 4OroBopbl — LOrOBOPbI,
HamnpaB/IeHHbIE Ha ynopsago4veHue (HopManunsauymnto) 06a3aTeNbCTBEHHbBIX OTHOLLEHNI
MeXnay y4YaCTHUKaMu rpakgaHckoro obopoTa npm HEBO3IMOXXHOCTW onpenesnieHns Bcex
CyLW,eCTBEHHbIX YC/I0OBMIW AOroBOpa B MOMEHT ero CoBepLleHns; npeasapuTesbHble
OOroBopbl — AOrOBOPLI, HaNpaBJ/IEHHbLIE Ha ynopsaoYyeHue (HopMaan3auno) OTHOLWEHWIA
MeXAYy ero y4aCTHUKaMN B CBA3M C OCYLLEeCTBJIEHNEM MU LOPULANYECKN 3HAYUMbIX
O0EeVNCTBUN MO 3aKJII04EHMI0 OCHOBHOIO OroOBOpa; BMAOBbLIE A0rOBOPbLI — LOr0OBOPbI,
HamnpaB/IeHHbIE Ha ynopsago4veHne (HopMaan3auno) KOHKpPEeTHbIX 0683aTeNbCTBEHHbIX
OTHOLLUEHMNN, BO3SHUKAOLWMNX U3 FPpaKaaHCKO-NPaBoOBbIX OrOBOPOB onpefeneHHbIX BUA0B.



M.A. EropoBa, Hanpumep, Ae/NT opraHn3aunoHHbIe COEeNKN Ha TpU Buaa:
npasoobpasytouine, NnpaBonsMeHsoLWmMe 1 npasornpekpallaowme. B Hayke nmeroTcs u
WHble KaccuunkKaummm opraHn3aLMOHHbIX LOrOBOPOB.

Kak BUAHO 13 NpuBEOEHHbIX BbllLe KnacCumnkaumm n cnctemaTmlayni
OpraHM3auUMoOHHbLIX OOrOBOPOB, AaHHbLIN MPAaBOBON MHCTUTYT SABASAETCHA KpanHe
MHOroobpa3HbIM NO chepamM CBOEro NPUMEHEHUNS, MO BbIMOJHAEMbIM UM QYHKLUSAM U
uensMm, npecnenyemMbiM Npu 3aKJ0YEHNN YKa3aHHbIX 40orosopoB. CnenoBaTenbHO,
OpraHM3aLmMoHHbIE AOroBOPbl MOryT ObITb KNacCUnLUMpOBaHbl NO Pa3JINYHbIM
KpUTEpMAM, B 3aBUCMMOCTU OT LeJiell COOTBETCTBYIOLLEN Knaccuhmnkaumn.
CnepoBaTesibHO, HM O4HA M3 NPUBEOEHHbIX KNacCunKaumm He MOXKET NpeTeHAoBaTb Ha
«BCe0OB- eMNEMOCTb» UCCNEAYEMOro B HACTOSALLEN CTaTbe NPaBOBOro MHCTUTYTA, a
OTpakaeT NNLWb YaCTb €ro onpeaeneHHbIX Npu3HakoB. HeobX0AMMO OTMETUTL TaKXe,
4YTO B paMKax CUCTEMbI OPraHN3aLNOHHbLIX AOMOBOPOB CYLL,ECTBEHHYIO POJib UTPAET U
cucTemMaTusaumsa «BTOPOro ypoBHs». Tak, HanpuMep, Ba>KHOe Hay4YHoe U npakTuyeckoe
3HaYeHMe NMeeT CUCTeMaTu3aLmMsa OpraHM3aLMOHHbIX 4OrOBOPOB Ha TPaHCMNOpPTE.

Takum o6pa30M, BOMPOChHbI, Kacatowmnecsa opraHn3auMOHHbLIX OOrOBOPOB, XOTA N ABNAKOTCA
0OCTaTO4YHO ONCKYCCUOHHbLIMN, pa3pa60TKa nX KoHUenunmnm nMmeeT Ba>KHoe NnpakTmnyeckoe
n TteopeTnHeckoe 3Ha4eHune.

2.3 OCODEeHHOCTM CYLLHOCTU U Knaccudukauumsa
CMeLUaHHbIX FPpa>XAaHCKO-NPaBOBbIX AO0r0OBOPOB

JloroBopHOE perynmpoBaHne, oXBaTbiBaloLLee NPakTUYECKN BCe OTPac/v Nnpasa,
NMO3BOJISET pacCMaTPUBATb €ro Kak YHUBEpPCasibHY0 06LenpaBoBy0 KOHCTPYKLMIO,
NCNoJIb30BaHNEe KOTOopol obsiagaeT 4OCTATOYHbIM yA06CTBOM A1 CyObEeKTOB npaBa
BBUAY €e MMOKOCTU N BO3MOXXHOCTW BapbWPOBAaHUSA YCIOBUSMMN.

B HacTosdlee BpeMdA NOHATME CMELUAaHHOro A0oroBopa 3akKoHo4aTesIbHO 3aKpenJJieHo
TONIbKO B Frpa>kgaHCKoM rnpaBe (n. 3 cT. 421 NK P®), 4To obycnoBnnBaeT pacCMOTPEHNE
€ro B KayecTBe BHYTPUOTPACSIEBON KAaTEropmm n Cy>KaeT paMKu NCrosib3oBaHnA. B
Teopuun Npasa 40 CUX NOP He CJI0XKUI0Cb eANHON TOYKN 3PEHNSA He TOJIbKO Mo NnoBoAy
MOHATUA TAaKUX AOrOBOPOB, HO N OTHOCUTENbHO 0O BEKTUBHOMN BO3MOXHOCTU NX
CYLLEeCTBOBaAHNSA, B TOM 4YMCJIe BHE NpenesioB rpaxaaHCKo-rnpaBoBOn OTpacsiun.

Be3ycnoBHO, onpenennTb Kakon-mbo JOroBop Kak CMeLlaHHbIA BO3MOXXHO TOJIbKO Mpu
yCnoBun obHapy>XeHns B HeEM NMPU3HAKOB N 3/1IEMEHTOB APYruX No CBOEN npupoge



CaMOCTOATEeNIbHbIX AOroBOpPOB. K anieMeHTam ntoboro «knaccnu4eckoro» AOoroBopa, Kak
npaBnJio, OTHOCATCA UMrNnepaTmMBHbIE MPaBWJla O ero cywecTtBeHHbIX YCJIOBUAX, NMpaBa U
o6s3aHHOCTHK, aBASAIOLWNECS ero npeamMmeToMm, Npm3Hakm, oTHoCALWNMNECH K obbekTam,
Cy6'beKTaM, cogep>XaHuo NpenycMoTpPEeHHbIX 3aKOHOM 0roBOpoB 1 T. A.[14].

DTN 3N1eMEHTbI MOTYT NPUHAAJIEXATb PAa3/IMYHLIM AOroBOpaM (HOPMATUBHbLIM U
WHONBUAYAJIbHBIM, CYLLIECTBYIOLLMM B PA3/INYHbIX UHCTUTYTAX U OTPACAAX NpaBa,
NYO/INYHBIM U YAaCTHbIM, XO3NCTBEHHLIM U Ap.).

AHanuns3 cogep)xaHmsa CMeLwaHHOro NpaBoBOro 40roBopa rno3BojisieT HaM OTrpaHNYmMBaTb
€ro OT CXO4HbIX MPABOBbIX KOHCTPYKLMIN C NCMOJIb30BaHUEM, K NpUMepy, CTOPOHaMWU
OpUrnHasibHbIX TEPMUHOB, coepXxalinx obsa3aTenbCTBa akKLLEeCCOPHOro
(BONONIHNTENBbHOI0) XapakTepa[ls].

MoA CMeLlaHHbIM NPaBOBbLIM AOrOBOPOM Mbl MOHMMaeM 06bl4HO [06pPOBOJILHOE
cornalleHne opMasbHO paBHbIX CTOPOH, OCHOBaHHOE Ha CBOBOAHOM nX
BONIEN3BABJIEHMN, BKJIIOYAlOLLEE B CBOE COAEPKaHMeE MOUMEHOBaAHHbIE U
HernonmMeHoBaHHbIe yCN0BUA (MpaBa U 06513aHHOCTN, CpeacTBa U CNocobbl nx
MCMNOJHEHMS), HaMpaB/IeHHOe Ha NOPOXXAeHMe pa3HOOOpPa3HbIX PUANYECKUX N UHBIX
couMasbHbIX MOCenCcTBUNA.

Ina nonobHbIX NMPaBOBbIX 4OFrOBOPOB XapaKTEPHO COYEeTaHMe NpPpaKTUYEeCKN
HeorpaHMYeHHOr o0 KOJIMYEeCTBa Pa3/INYHbIX CBOMCTB U 3/1IEMEHTOB COAEPXKAHMUSA, YTO
TpebyeT nx (aorosopos) nogpobHom knaccubmnkaymnmn.

B nntepaType y>xe b6bii1 NonbITKN AesIeHUS CMeLlaHHbIX 4Or0OBOPOB NMPUMEHUTENBHO K
rpa>kxgaHckoMy npaBy. OgHakKo oblleTeopeTnyeckm aHaans 3Tonm npobnemsl
OTCyTCTBYeT. Ha Haw B3rnsa4, B NepByto o4epeab HeoOX0ANMO YCTAaHOBUTb KOHKPETHbIe
KpUTepun aeneHuns, npusBaHHbie ynopsago4ynTb CMeLaHHble NpaBoBble A0roBopbl. K HUM
OTHOCATCSA: 06w me ocCHOoBaHUA (HOPMaTUBHbIE, haKTuU4eckne 1 gp.); npupoaa
CMellMBaeMblX CBONCTB M 3J1IEMEHTOB; npoLuecc (hopMnUpoBaHUS LOrOBOPOB NO NMNOPAAKY
CMeLnBaHNA NX CBONCTB N 3J1IEMEHTOB; B3aUMOLENCTBME CMELUMBAEMbIX CBONCTB U
3/1EMEHTOB B AOr0OBOPE B X04€ ero peanmsaumm; oCoObeHHOCTb CTPYKTYPUPOBAHUS ero
coaep>xaHus n opmbl; chepa «obCNyXKMBaHMA» TaKUX LOrOBOPOB; HaLMOHaIbHas
npaBoBasi CACTEMA, B KOTOPOM OHUN OENCTBYIOT; U T. 4.

B 3aBMCMMOCTN OT XapaKTepa NpaBOBbIX NMpeanucaHnin, Coaep>XallXxcsi B 4OrOBOPE, Mbl
BblAeNIieM CMellaHHble NpaBOBble 4Or0BOPbl, COYETAlOLME B CBOEM COAEPKAHMN
HOPMATMBHbIE N MHAVBMAYaAbHO-NPaBOBbLIE NpeanMcaHus. No cybbekTam Ba)KHO
pasrpaHnyMBaThb, HANpPMUMep, COralleHns MexXay rocyjapCTBEHHbIMU U



HerocyaapCTBEHHbIMM OpraHaMu n nuuamm (PU3NHEeCKUMN N IPNOANYECKUMU),
MeXXroCcyaapCTBEHHbIE OOr0BOPbI.

BBuay B3anmMooencTBusa CybbekToB B pa3iMyHbIX Chepax XuUsHeneaTenbHOCTH
obuwiecTBa (3KOHOMNYECKOWN, CEMENHOW U T. M.) Mbl CHNTAEM 3Ty KNacCpurKauno
onpegensowen ana nobon ctpaHbl. CXOOHOW K AaHHOW KNacCudukaumm, Ho He
TOXXOECTBEHHOW el ABNAETCA pa3rpaHU4YeHmne cMeLllaHHbIX MPaBoBbIX 4OMOBOPOB B
3aBMCUMOCTU OT HANIMYNSA B HNX D1IEMEHTOB O4HOM OTPac/IK NpaBa UM pa3HOOTpPaC/eBOW
npuHanieXxHoCcTu. B nnTepaTtype npegyaraetca MMeHoBaTb MX MOHOOTpPAC/IEBbIMU U
nonunoTpacnesbiMu [8]. MOXXHO, BUAMMO, BblAENATb MEXUHCTUTYLIMOHHbIE 40MOBOPLI
(HanpumMmep, coYeTaKwLWMe B CBOEM COOEPXKAHUN Pa3SINYHbIE BUObI TPYAONPaBOBOM
OTBETCTBEHHOCTW).

BHYTpW rpynnbl MEXXOTPAC/IEBbLIX NPABOBbLIX [OrOBOPOB HEOOXOAMMO BbIAENSAT:
CMellaHHble J0roBOpbI, BKJOYaoLWMe 3N1eMeHTbl YaCTHOMNPABOBLIX OTpacsen (Hanpumep,
J[LOrOBOpP C CyppOraTHOW MaTepblo 0 BbiHALLMBAHUN pebeHKa 1 co3gaHunn en
COOTBETCTBYIOLWMNX MaTeprabHbIX YC/IOBUI); CMeLlaHHble AOroBOPbLI, BKJOYatoLme
3/1eMEeHTbl YaCTHOMPABOBLIX U NMyBAMYHO-NPABOBbLIX OTpacaen (NpuMepoM MoXXeT
CNYXKUTb KOHTPAKT C roCylapCTBEHHbLIM MPaXkKAaHCKMUM CJY)XALLWUM, BKJTIOYAIOLLINIA
3/1eMEeHTbl aAMUHUCTPATUBHOIO, TPYZOBOIr0, @ TakXKe rPa)K1aHCKOro rnpasa -
npenocTaB/IEHME XKWUI0r0 NOMELLEHWNS); CMeLlaHHble oroBOpPbl, BKOYatoWMe 3N1eMeHThI
ny6,MYHO-NPaBOBLIX OTpPacsel NnpaBa (Hanpumep, aAMUHUCTPATUBHOIO NpaBa),
OCHOBAHHbIE€ Ha IOPNANYECKOM PaBEHCTBE CTOPOH[16].

PAan aBTOpPOB CYMUTAIOT HelesiecoobpasHbIM BblAeNIATb B Ka4yeCcTBe CMeLaHHOro 4orosop,
KOTOpPbIN coveTaeT B cebe 31eMeHTbl TOJIbKO HEMOUMEHOBaHHbLIX Aorosopos [9]. Mo
HallemMy MHEHUID, TaKasa KJacCupumnKaumsg nMeeT MecTo NMPUMEHUTENTbHO K TEM
HernoMMeHOBaHHbIM 4OrOBOpPaM, KOTOpPble MMET MeCTO B NPakKTUKe, O4HAKO He
3aKpenaeHbl Mo KakMM- NnMbo npmnymHam 3akoHogaTenem. NMpmMepomM MoXKeT CIYyXUTb
A0roBop, Mo yCc/s0BMAM KOTOPOro ofgHa CTopoHa 06a3yeTcsa B COOTBETCTBUM C 3aaHNEM
cbblTa 3a BO3HarpakaeHue: a) NpoBecTn N3y4eHne KaHasoB NO pacnpeneneHunto
notpebutenen; 6) oCcywecTBUTb aHaNN3 Cripoca, NPeasioXeHNa U uccnegoBaHue
peakLuMn Ha HOBbIN TOBap M NOTEHUWasIbHbIX BO3MOXXHOCTEN ero cbbiTa; B) U3y4nTb
3(hbheKTMBHOCTb peKlaMbl; ') BbICTYNMUTb MOCPEAHNKOM MPU peanmsaunm Toeapa
KOHKpPeTHbIM noTpebutensam, nogobpas nocieaHUX B 3aBUCUMOCTU OT rpynn
peannsyemoro Tosapa.

YKa3aHHbIe BblLle KJ'IaCCI/I(pVIKaLI,I/IVI He ABAITCA NcyepnbiBalOWLNMN. CMelwaHHble
O0OroBopbl MOXXHO Knaccmcpmu,mposaTb TaK>Xe 1 no TemMm oCHoBaHMAM, KOTOpPbIE



XapaKTepHbl A8 «CaMOCTOATENIbHbIX» LOrOBOPOB.

3aKJ4YeHue

NTak ncxonsa ns matepuasa U3sioKeHHoro B pa60Te MO>XXHO CcOoeslaTb ceayrLline
BbIBObl:

TepMuH goroeop ynotpebnsercsa B rpa>kAaHCKOM NpaBe B Pa3/IMYHbIX 3HAYEHUAX:
-KaK OCHOBaHWe BO3HUKHOBEHUS NMPaBOOTHOLIEHNSA (OOroBOp - CAeKA);

- KaK CaMO lMpaBooOTHOLWUIeHne, BO3HNKLLUEE N3 3TOITro OCHOBaHNA (,D,OFOBOp -
I'IpaBOOTHOLLIeHI/Ie);

- Kak hopMa CyLLeCTBOBAHUA NPaBOOTHOLLUEHUS (A0roBOpP - JOKYMEHT).

pa’kAaHCKO - MPaBOBbLIE AOrOBOPbLI MOPOXKAAT, U3MEHSIOT UM NpPeKpallaoT
COOTBETCTBYIOLIME UMYLLIECTBEHHbIE MPABOOTHOLLEHUS.

Kak n nobble caenkun, oHn obnagatoT cneyndmnyecknumm oCobeHHOCTAMN:
- eAnHOe BOJIen3bsABNAEHNE ABYX Uan 6onee nuu, Bbipaxkatowee nx obulyto Boto;
- ceobopa porosopa.

ApyrvuMun cnoBamu, OroBop ABASAETCA NPaBO MOPOXXAAKLWINM (PaKTOM, C MOMOLLbIO
KOTOPOro CTOPOHbI CaMu yCcTaHaBAMBalT Ansa cebsi npaea n ob6s3aHHOCTU. FocyaapcTBO
obecneymBaeT AOroBOp MepamMm rocyJapCTBEHHOro NPUHYyXXaeHus. No3ToMy AOroBop
CcnpaBeaMBO CYUTAETCS 3aKOHOM O/ BOUX.

OCHOBHOE Ha3Ha4YeHne 4OoroBopa CBOAUTCSA K PEryaMpoBaHM0 B paMKax 3akoHa
noseaeHus Nlo4en NyTem yKasaHus Ha - npenesibl X BO3MOXXHOI0 U A0JIXXHOIO
noBeAeHus, a Tak)Xe Ha NoCNeACTBMS HapYLLUEHNA COOTBETCTBYOLWMNX TpeboBaHMA.
PerynupytoLias pojib 4OroBopa c6/IM>KaeT ero ¢ 3aKOHOM U HOPMATUBHBLIMU aKTaMW.

MO>XHO BblAENNTb Creaytolme pacnpoCcTpaHeHHble KIacCuuKaumm rpa>k 4aHCcKo -
NpaBOBbIX 4OrOBOPOB:

Mo cBOe pUANYECKO NPMPOAE NOroBOPbl MOrYT ObiTb KOHCEHCYaNbHbIMU U
peasibHbIMU. KOHCEHCYasIbHbIMW ABJIAIOTCS AOr0BOPLI, B KOTOPbLIX NpaBa 1 0653aHHOCTY
CTOPOH BO3HUKAIOT Cpa3y nocse AOCTMXKEHNA CTOPOHAMK CornalleHns (KoHceHcyca) 06



yCTaHOBIeHUM NpaB 1 oba3aHHOCTeNn (HanpuMmep, 4OroBOp Kynau - npogaku). [lorosop
CYMTaeTCsa peasibHbiM, €C/in NpaBa U 0693aHHOCTU CTOPOH BO3HMKAIOT Nocne
OOCTUMXKEHNS cornaweHns n nepenaym sewmn (HanpmMmep, 4OroBop 3amma,
OOBEPUTENIBHOMO YrNpaBieHNA NMYLLLECTBOM, XpPaHEeHUS, NepeBO3KN FPy30B).

Mo XxapakKTepy OTHOLLUEHUA MeXOy CTOPOHaMM OOroBOPbl AENSATCS Ha BO3ME3AHbIE U
6e3Bo3mMe3gHble. (cT.423 MK).

Bo3mMe34HOCTb AOroBopa 03Ha4vyaeT, YTO UMYLLIECTBEHHOMY NMPenoCTaBeHNIO CO CTOPOHbI
KOHTPareHTa ucnosHsawowero o693aHHOCTb, COOTBETCTBYET BCTPEYHOE MMYLLLeCTBEHHOoEe
npenocTaBsieHNe APYroro KoHTpareHTa. Hanbonee TUNUYHLIM C/ly4YaeM TAKOro
npenocTaB/ieHNA ABNAETCS NjaTa B BUAE onpeaesieHHOro JeHEXHOro BO3MeLleHuns
(noroBop apeHabl, KYynau - NpoAa<un). B coBpeMeHHbIX YCI0BUAX NOAAB/SAOLWAS YacTb
JIOrOBOPOB ABJIIETCSH BO3ME34HO.

Mpw 3aknaoyeHnn 6e3803Me34HOr0 AOroBopa ofHa CTOPOHa 06583yeTCsi COBEPLUNTb U
coBepLIaeT Kakoe - 1nbo aencTeme B NoJsib3y APYron, He noJsiyyas oT Hee JeHEe)XXHOro
BO3HArpa>kaeHnsa Uanm MHOro BCTPEYHOro NpeaocTaBaeHns (Hanpumep, No AoroBopam
napeHuns nnm 6e3Bo3mMe3gHoro rnojib3oBaHus).

HekoTopble OOroBopbl B CUJ1y 3aKOHa MOryT 6bITb Kak 6e3B03Me3gHbIMU, TaK ”
BO3Me34HbLIMUN (3aeM, nopyyeHune, xpaHeHune). Hanpumep: no onpenesieHnio 4orosopa
3aliMa OH sBnsaeTcs 6e3Bo3me3aHbIM. OgHako cT.809 MK gonyckaeT B3MMaHue C
3aeMLMKa NPOLEHTOB.

B 3aBMCMMOCTM OT TOrO, B YbUX UHTEPECAX OHU 3aKJIOYEHbI, 1Or0BOPbI AENATCA Ha:
JIOrOBOPbI B MHTEpPEecax CTOPOH M A0roBOpbl B UHTEpecax TPeTbUx nuu, T.e. Takme, B
KOTOPbIX CTOPOHbI YCTAHOBWJIN, YTO OOJ/HKHUK 00513aH NPOM3BECTU UCTOJIHEHME He
KpeauTopy, a TPETbEMY NNLLY.

B 3aBMCMMOCTM OT OCHOBAHUA 3aKJIl0YEeHUS AOroBOpPbl AeNsAT Ha cBoboaHbIe U
oba3zaTenbHble. 3ak/to4eHne cBo6OAHbIX 3aBUCUT TOILKO OT YCMOTPEHUS CTOPOH.
Obsi3aTeNbHble HOCAT BCceLeno 06a3aTesNbHbIN XapakTep OJ1s 0AHON UK 06enx CTopoH
Jlorosopa. Hanpumep: 0eNCcTBYIOLWNM POCCUACKUM 3aKOHO4ATE/IbCTBOM NPeayCcMoTPeHo
obA3aTeNbHOE 3aKJ/Il0YeHNEe AO0roBOpa CTPAXOBAHMS OT HECHACTHbLIX CllydaeB npu
nepeBo3Kax NacCca>npoB.

Ha ocHOBe Ha/n4na nam oTCyTCTBUSA ropmn,mquKon CBA31 OAHOIoc Aoroeopa C opyrmnm
BblAENAITCA OCHOBHbIE (FN1aBHble) U OOMNOJIHUTESIbHbIE 0OroBopb.bl.
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